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Introduction 
Economics 101 teaches that it is a bad idea to design 
taxes that distort behavior. Yet the “No Tax on Over-
time” provision in the One Big Beautiful Bill Act 
(OBBBA) – which is in effect from January 1, 2025 to 
December 31, 2028 – could cause behavior to change 
in two ways. First, workers who now enjoy a higher 
after-tax wage could seek more overtime hours. Sec-
ond, employees and employers could collaborate to 
reclassify some regular work as “overtime.” 

To provide a baseline for possible changes in over-
time pay, this brief describes the share of workers who 
regularly receive overtime and how that varies by age; 
how many might be able to receive overtime simply 
by working a bit longer; and the share of workers who 
could benefit from their employers re-classifying their 
pay to achieve tax-preferred overtime. 

The discussion proceeds as follows. The first 
section describes overtime work in the United States 
and the OBBBA overtime provision. The second sec-
tion describes the data from the American Time Use 
Survey that underlies the analysis. The third section 
provides the results, which show that while the share 
of workers who receive overtime now is relatively 
small, many workers have hours near the threshold, 
and more still could benefit from a change in their 
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compensation structure. The fourth section concludes 
that, during the next three years, researchers and poli-
cymakers should monitor how the share of earnings 
from overtime evolves and why.  

Background 
This section first lays out the federal overtime rules, 
then describes how the OBBBA changes the tax 
treatment of overtime, and finally discusses how the 
changes could affect overtime pay. 

Overtime Pay and the OBBBA 

The Fair Labor Standards Act (FLSA) governs overtime 
pay for both hourly and salaried workers.1 The legisla-
tion mandates that hourly employees should be paid 
at least 1.5 times their usual rate for each hour worked 
over 40 during a week.2 For salaried workers, the 
FLSA only mandates overtime pay for those making 
$35,568 or less.3 For salaried workers earning above 
that threshold, overtime pay is still required unless 
their employment falls within an exemption, such as 
executive and professional workers.4 
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Figure 1 shows that, in 2024, over a third of 
workers could be eligible to receive overtime under 
the FLSA in that they were working full-time and: 1) 
being paid hourly (35 percent); or 2) were salaried 
and making less than $35,568 (2 percent). Another 
43 percent were salaried and making over $35,568, 
so their employers were likely to declare them ex-
empt. The remaining 20 percent were either work-
ing part-time or variable hours. 

worked and more tax revenues. Alternatively, hourly 
employees and their employers could collaborate by 
reducing base pay and exaggerating overtime, which 
could cost the government money without generating 
any new hours worked. For example, a worker earning 
$25 an hour for 40 hours a week could reduce their 
compensation to a state’s minimum wage of, say, $15 
and have their employer record 17.8 hours of overtime 
worked to produce the same compensation without 
any change in hours worked.6     

For salaried workers, employers could simply stop 
asking for an exemption for workers who already work 
enough hours to claim overtime. The employer could 
then reduce the worker’s base pay to keep the worker’s 
pay steady, which again would put the worker ahead 
in view of the favorable taxation of overtime pay. Such 
a response could run afoul of the FLSA because it 
would suggest that the worker may have been inap-
propriately exempted before the OBBBA; still, the 
temptation exists.7 And, unlike with the adjustment 
imagined for hourly workers, this reclassification 
requires no misreporting of hours.8 

So how many workers might add hours and gain 
access to tax-deductible pay? And how many workers 
and employers might collaborate to increase the share 
of wages paid as overtime pay? The answer is unclear 
– the main research on the topic is decades old.9 The 
next section turns to the data to take a preliminary 
look at these issues. 

Data 
This brief uses the American Time Use Survey (ATUS) 
to examine the current receipt and potential receipt 
of overtime pay by age. For hourly workers, the 
ATUS asks a direct question about usual overtime 
pay received each week. The survey does not ask this 
direct question for salaried workers, since few qualify 
for overtime. As a result, it is necessary to combine 
a second ATUS question, which lumps together 
information on overtime, tips, and commissions, with 
overtime-related questions from the Current Popula-
tion Survey.10 

With these estimates in hand, the analysis will 
turn to the question of how many workers might be 
able to start claiming overtime hours either by: 1) 
working more hours; or 2) collaborating with their 
employer to reclassify hours as overtime. The first 
quantity is relatively simple to estimate. For hourly 
workers, the brief defines it as the share of workers 
who usually work 35 or more hours a week – and 
thus could easily work just a bit more and exceed the 
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Salary full-time 
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Salary full-time 
> $35,568, 

43% 

Hours vary, 
5% 

Source: Author’s calculations from Flood, Sayer, and Back-
man (2025). 

Figure 1. Share of the Work Force by Pay Type 
and Hours Worked, 2024 

OBBBA Changes 

How does the OBBBA potentially change the picture? 
Prior to the OBBBA, overtime pay was taxed as ordi-
nary income; now, a maximum of $12,500 of overtime 
pay can be deducted from taxable income. This maxi-
mum deduction is reduced by $100 for each $1,000 
earned over $150,000, so the $12,500 is phased out 
completely by $275,000.5 Note that the deduction ap-
plies only to the 50-percent overtime bonus specified 
by the FLSA, not to the base pay. That is, if a worker 
earns $20 regularly and $30 when working overtime, 
only the additional $10 is deductible.   

Potential Distortions under OBBBA 

The favorable tax provisions under OBBBA could af-
fect overtime in two ways. On one side, workers who 
already receive or are close to receiving tax-deductible 
overtime pay could ask to work more hours. This 
increase in employment would generate new hours 
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FLSA’s 40-hour threshold – but report that they do 
not usually receive overtime. For salaried workers, the 
calculation is the same, but adds the restriction that 
income falls below the $35,568 threshold.   

The second quantity – the share of workers who 
could benefit from taking lower regular pay and 
claiming more pay as overtime – is more complicated. 
For hourly workers, this share is estimated by first cal-
culating the amount an individual would make in 40 
hours at their state’s minimum wage. If that amount 
falls below their usual weekly earnings, then the sec-
ond step is to determine how many hours of overtime 
they would need to make themselves whole. 

For salaried workers, the question is the portion 
of salary that could be made tax deductible for those 
who: 1) claim not to regularly receive overtime (i.e., 
must be exempt); 2) claim to usually exceed 40 hours a 
week and thus must currently be declared as exempt; 
and 3) earn less than the OBBBA’s $275,000 ceiling. 
If these workers were reclassified as non-exempt, they 
could simply work the same number of hours and 
receive tax-deductible overtime in exchange for lower 
base pay, without cost to their employer. 

Results 
This section reports the share of workers who re-
ceived, or are near receiving, overtime pay and then 
examines what share of workers could benefit from 
classifying more of their pay as overtime.   

Share Receiving Overtime 

Figure 2 shows the share of hourly and salaried work-
ers who were estimated to have received overtime 
from 2003 to 2024 for two age groups: those 25-54 
and those 55-70. As it turns out, overtime pay is 
uncommon even among hourly workers, with rates 
falling below 15 percent for the entire period, and 
extremely rare for salaried workers. 

OK, so overtime pay is not that common. But 
could the OBBBA encourage workers on the margin 
to increase their hours? 

Share on Margin of Receiving Overtime 

For this exercise, the goal is to estimate the share of 
hourly and salaried workers in 2024 who meet three 
criteria: 1) they claim not to regularly receive overtime 
pay; 2) they usually work hours near where they could 
begin receiving it; and 3) if salaried, they make below 
the $35,568 threshold. The results show that most 
hourly workers who do not receive overtime could 
work just a bit more to become eligible (see Figure 3). 
This finding holds for both younger and older work-
ers, although it is slightly larger for younger ones.11 
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Figure 2. Share of Workers Receiving Overtime 
Pay, by Salaried Status and Age, 2003-2024 
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Note: Only salaried workers earning $35,568 or less are con-
sidered “near” overtime receipt. 
Source: Author’s calculations from Flood, Sayer, and Back-
man (2025). 

Figure 3. Number of Hours Worked for Those 
Near Overtime Receipt, by Salaried Status and Age 
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The combination of Figures 2 and 3 can be viewed 
in two ways. On the one the hand, the large percent-
age of hourly workers who are eligible or close to 
being eligible for overtime suggests the OBBBA could 
cause a big change in work. On the other hand, the 
fact that few workers – while eligible or close to being 
eligible – receive overtime pay suggests that employers 
are not prone to grant more expensive overtime hours.    

But what could happen if employers collaborated 
with employees to grant them “overtime” hours?  

Manipulation of Pay Classification 

The exercise here is to determine the share of work-
ers that could shift some of their pay from taxable to 
tax-deductible status. For hourly workers, the exer-
cise assumes bringing the worker’s hourly rate to 
the minimum wage and setting hours so as to make 
the worker whole. Figure 4 shows that most hourly 
workers could benefit from such a reclassification, 
since, as shown above, they were either at the 40-hour 
threshold or remarkably close to it. Just 11 percent 
of younger workers and 25 percent of older workers 
would be unable to gain some tax advantage from 
this strategy, and many could shift as much as 20-30 
percent of their income to tax-deductible overtime. 
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Note: Figure includes only those not currently receiving 
overtime. 
Source: Author’s calculations from Flood, Sayer, and Back-
man (2025). 

Figure 4. Share of Hourly Workers Benefiting 
from Minimum Wage Strategy, by Percentage 
Shifted to Deductible Status, 2024 
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overtime. 
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man (2025). 

Figure 5. Share of Salaried Workers Benefiting 
from Shift to Non-Exempt Strategy, by 
Percentage Shifted to Deductible Status, 2024 

For salaried workers, less overt manipulation 
could result in tax savings. Employers could simply 
cease declaring their salaried workers as exempt. 
As shown in Figure 5, the share of salaried workers 
affected is lower than for the hourly worker strategy. 
The main reason is that most salaried workers work 
40 hours a week or less (the modal amount is exactly 
40 hours), and even when those workers go over 40 
hours, it is often not by much.12 

In the end, the analyses summarized in Figures 
2 through 5 suggest that nearly 60 percent of all 
workers either: 1) receive overtime now; 2) could 
work a few more hours and qualify for overtime; or 3) 
could use one of the two strategies outlined to claim 
“overtime.” Clearly, the potential impact of OBBBA on 
behavior is worth keeping an eye on going forward. 

Conclusion 
Treating some forms of income differently than oth-
ers can invite changes in behavior to evade taxes. In 
this case, the OBBBA’s “no tax on overtime provision” 
could encourage workers to seek more overtime. In 
fact, the evidence shows that many hourly workers are 
close to the 40-hour per-week threshold.  
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The potentially bigger issue is the potential for the 
manipulation of hours or exemption status to shift 
some income to tax-deductible overtime pay. While 
such actions would run afoul of the FLSA, the OBBBA 
introduces a temptation that was not there before. 

Over the remaining three years when this deduc-
tion is in effect, it will be important for the Depart-
ment of Labor to keep track of how many workers are 
receiving overtime and identify any marked shifts. 
After all, the analysis suggests that the behavior of 
many workers could potentially be shifted. These 
shifts could take the form of more hours worked or, 
for salaried workers, the simple removal of exempt 
status. While the currently temporary nature of this 
new tax deduction may make any large-scale changes 
unlikely, a failure to keep an eye on the issue could 
cost the government a considerable amount of money. 

Endnotes 
1  Many states have laws that require overtime in 
addition to FLSA. But any additional overtime pay 
under these state laws is not tax-deductible under the 
OBBBA. 

2  Workweeks do not necessarily need to coincide 
with calendar weeks and can start at any time of day. 

3  This amount was briefly raised in 2024, but a court 
decision returned it to $35,568. 

4  Indeed, employers are sometimes sued by groups 
of salaried employees alleging that they have been 
misclassified into an exempt category. For a discus-
sion of the issue in California, for example, see Levine 
and Lewin (2006). 

5  For couples filing jointly, the deduction is up to 
$25,000 and the phaseout range is from $300,000 to 
$550,000. 

6  The calculation for this example is simple. Under 
the status quo, the worker earns $25 x 40 hours = 
$1,000. If their wage is cut to $15 per hour for their 
regular work hours, they would first get $15 x 40 
hours = $600. Then, to make up the $400 difference, 
they would be credited with an additional 17.8 hours 
of work at a wage of $22.50 per hour (reflecting the 
50-percent bonus for overtime hours), which yields
$22.50 x 17.8 hours = $400. Because pay over their 
base rate –  $7.50 x 17.8 hours = $133.50 – is tax de-
ductible, the worker comes out ahead.

7  Aside from a potential violation of the FLSA, the 
idea of having more non-exempt employees when 
the deduction runs out in 2029 could give employers 
pause when considering this strategy. 

8  The FSLA requires records that “must include accu-
rate information about the employee and data about 
the hours worked and the wages earned.” See U.S. 
Department of Labor (2026). 

9  For example, see Carr (1986). 
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10  The ATUS question covers income from three 
irregular sources: overtime, tips, and commissions. 
To identify the share that likely received overtime spe-
cifically, the brief will lean on a sequence of questions 
asked of salaried workers a few times in the Current 
Population Survey’s (CPS) Work Schedule Supplement 
– most recently in 2004. In that supplement, workers 
were asked the same question on overtime, tips, and 
commissions, and then an additional question on 
overtime specifically. The brief will adjust the ATUS 
share receiving one of the three sources by estimat-
ing the share of those workers specifically receiving 
overtime from the 2001 and 2004 CPS. In this way, 
the brief can obtain estimates of overtime work for 
both hourly and salaried workers for the entire period 
to observe any trends. 

11  Interestingly, the results suggest that many workers 
who claim not to receive overtime also claim to work 
enough hours to receive it. It is unclear whether these 
people: a) misreport their overtime pay to the ATUS; b) 
misreport their hours worked to the ATUS; or c) work 
for employers that are not complying with the FLSA.   

12  Amounts between 35 and 40 hours are also some-
what common, as breaks where a worker is off duty 
do not count towards FLSA overtime. 
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